
Case 1:05-cv-01543-HHK Document 21 -5 Filed 07/21/2006 Page 1 of 26 



United State[s Department of the Interior 

OJFHCE OF THE SECRETARY 
= WashtngtOD* D.C 20240 



DEC- 620Q2 

Persoimd Bulletin No, 03-7 (752) 

Subject: Handbook on Omiges an(| Penalty Selection for DisdpUnaiy and Adverse Actions 



The Department's Handbook on 
Actions has been i^pdated. The 
States Pq^ Service v, Maria A. 



OilaEges; 



update 



held that, "as a matter of law, 
aie the subject of ongoing proceed]^ 
(and remanded) the decision of the 
detennining how to review prior 



and Penally Selection for Disciplinary and Adverse 
reflects tiie decision of the Supreme Court in Unit^ 
G^gorv. 122 S. a 431 (2001) (GreeorvV The Federal Circuit 
consideration may not be given to prior disdplinaiy actions that 
challenging their merits." The Supreme Court vacated 



federal Circuit, stating the Board has broad discretion in 
ilinary actions. 



di^p 

The Supreme Court decision also rdminds us a limited review of previous disciplinary actions 
can occur if the Board examines the latter part of a progressive discipline scheme. Specifically^ 
the Court stated, *3ecause this termination was based on a s^es of disciplinary actions, some of 
which are minor, the Board's authority to review the termination must also include the authority 
to review each of the prior disctplinjary actions to establish the reasonableness of the penalty as a 
wlH>le/' Therefore^ it is important tb ensure all actions, regardless of whether or not they are 
initially appealable to the Merit Sys|tems Protection Board (MSPB), are well-executed, contain 
prop^ly constructed charges and s^>ecification5, and include a thorou^ Doug las &ctor analysis. 



>le on theDOI HRM website at 




This Handbook will be made 
http:/Avww.dQi.gov/hrm/guidancc/<jurronlv.htm 

Carolyn Cohen 

Director, Office of Personnel Policy 

Attachment: i 

DO! Personnel Handbook on Charges and Penalty Selection in Adverse and Disciplinary Actions 

Inquiries: ' 

Jodi B. Vargas, Office of Personnej Policy, 202-208-7764 
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U.S. DERAbRTMENT OF TEE INTERIOR 

HANDBOOK ON CHARGES AND PENALTY SELECTION 

fOR DI5CIFI4NARY AND AD VERSE ACTIONS 

Fart L Sdectiog and Fnuning the Chafge 

Fart 2* FactofS to Consider in Fenalty Detenninadon 

Fart 5. Table of Penalties 

Fart !■ Selecting fliwf Vr^min ^ the Ciiargc 

Whm propodng certain disdpliiiaiy actions aiid aU adverse acdo a manage must give the 
eitq)loyee^ a ^wnttea notice setting forth tbe specific re^^ In recent 

years, this q^edfidty requirement has translated proposal notices into fonnal documents in which 
"charges" aiKltbdrund^yu^'*specification$" are set out. The Merit Systems Frotection Board 
(MSPBX to which miployees subject to adverse actions have a rig^ of appeal, has issued a 
myriad of decisions conc^ming the proper way to select and fiame a charge. This process is wery 
complex aiKl fiaugbt with dangers for managemrat offidals. Even the experts often find the 
process confiising. Tfaaxifore» to ensure proposal notices contain charges diat are &ir^ accurate 
and defeiKibleL it is essential for roanayers to consuhdoseih/ with t^ 

spfiraaljgf Sw who should consuh with an attorney in the OflBce of the ScJicitar (SOL), during the 
CTudal stafre of crafti ng fl ^h^'^- (T^ ig ^Ign im pCTative that persop nriig^mjwig pers review any 
a pplicable union agreement pri f^r ^9 iakiji ^ disciplinarv or a<h;erse actions to ensure contract 
??^"^^) 

To assist human resources spedaUsts and managers, the Department has coitapiled the following 
guidance and added a column to the Table of Peoahtes setting out possible charges. The 
Depsrtm^it cautions, however, tirat die foUownig guidance, whidi is based on the most frequently 



^ For the purposes ofthis document, an "adverse action" is defined as a suspension for 
more than 14 days, a reduction in grade, a reduction m pay, removal, or a finlou^ of 30 days or 
less (5 U.S,C. § 7512). Adverse actions are appealable to the Merit Systons Protection Board 
(MSFB) Of througli a negotiated grievance procedure, if q)plicable. They are also appealable 
througli the EEC mixed case process if disojminatton is aUeged Also fee the puiposes of this 
document, "disciplinary actions" are Actions taken for misconduct which indude letters of 
reprimand and sw^wnmon for 14 days or less. AHhcu^ not directiy appealable to MSFB, 
disdplinary actions may be appealable through a negotiated grievance procedure, the 
administrative grievance procedure, tbe wfaistkfalower process^ or the EEC process if 
discrimination is alleged. Advance ^wjritten notice is not nomially r^uired for lesser disciplinaiy 
acticms (le., lettm^ of wanung and reprimand), 

^ Most employees, with limited exc^ons, are covered by this guidance. Maimers 
should consult tfaetr personnd office with questions about the applicability of this guidance to 
particular emi^yees. 
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enoountered charging errois, is based on current precedent of llie MSPB and United States Court 
of Appeals for the Federal Circuit. In recent years^ the MSPB ot Federal Circuit has overruled or 
modified what many bdieved to be wdl-establi^edprindples, Thus^ the guidance articulated 
below is subject to change and manBgers should not consider it a repiacement for consultation 
with their p^sonnel offices and attorneys, 

A. The Agency Most Prove What it Chaiges 

(1) Conduct a thoroiigli investigation beTore sdecting the cluu^e^ Keq) in mind it 
isnotraou£^tohavejustageneralideaof¥diatoccuired. The agency must prove ^ 
dements of the charged misconduct Perhaps nKire in^ortantly, an enq>loyee &dng 
misconduct charges is entitled to know all of the &cts upon wfaidi the agency has based its 
proposed disG^dinaiy action 0.e., who» what, wfaere^ when and bow), bi this regard, it is 
cfudal for managemimt to investigate the matter befiiie iiiitialin^ 

en^oyee. This may include intemewing witn^ses and other parties involved aiid/or 
obtaining written stat^nents and other documeittaiy evidence. The follovinng are exanqdes 
of types of docummtation that may be appropriate dq)endhig on the circumstances: aiulit 
reports^ witness statraa^^its^ time and attendance records, sign-in or ^gn-out logs> copies 
ofwrittoi communication to the employee. The results of the investigation will form the 
basis for v^^ever action is taken or proposed and will become part of the supportipg 
documentatioiL 

Example: Tte i^oposu^ official knows that an employee took money fix>m the imprest 
fiind \Vidiout investigating fiirther^ the pro[k»sing official dha^^ 
"'Uieft" To sustain the theft charge, the agents must prove that the CTiployee "intGad&d to 
pennanentty deprive the owner of possession or use of the money/' King v, Nazdrod, 43 
FJd 663, 667 ^edCk. 1994). On appeal to the MSFB^ the evid^ice revealed that the 
en^doyee replaced the money she had takoL Thus^ the agency could not prove an 
essential dement of the theft diarge - that the employee intended to permanentiy deprive 
the agenqr of the money - and lost the case. The agency could have avoided losing this 
case if it had collected all of the &cts before choosing the charge. For exanqde, even 
though the eQq)loyee replaced the money, she co«dd have been cfaaiieed wh^ 
"^mauthoiized use of government fiind^ or '^mautiiorized removal of government fonds", 
diarges v^ch do not contain the dement of ^Intent to permanentiy deprive.'' 

(2) Make sure the facts support the chai^ A common problem in the chargiiig 
process is to over-describe the misconduct, resultiog in a charge unsupported by the &cts. 
In addition to raising possiUe ftimess isaies, an overly dracriptive cfaa^ can lead to an 
MSPB dedsion un&vorable to the ageiHry. 



Example: hi one recent case before the Board, the agency charged the employee with 
'"verbal abuse and physical threats made to another ^nployee/' Acox v. USPS. 76 
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MS^.R. Ill, 113(1997). Attfaeprchearingcoiifefi^io^liieadiiiiiiistr^^ 
the cfaargie in two, finding the ag^icy had cfaaiged the en^loyee with (a) veital abuse and 
(b) physical thieats. ^ Thejudge then upfa^d the vetbalalHisechaige but found that t^ 
&£ts did not support the seocHid diaige of physical threats. Ijd> On a petition for review, 
the Board reveraed, finding that an agency's diaige may not be sfdit when it is based on a 
^i^act. M,atll4. Tbus^ the Board h^ that the agency bad to prove that the acts of 
miscoiiduct constituted both vefbal abuse and pi^sical tbreats. U, The Board therefore 
found that the agency &iled to sustain this diaige. fftiieagoicy had labeled the diarge 
only 'Vecfoal abuse of anoth^ ^n^cyee,^ the Board indicated it would have sustained the 

In addition, keep in nund that a penalty wiD recdve scrutiny where the Board did not 
sustain all of the agency's chai]ges. However^ the Board nmst still accord deference to the 
agency's penalty^ particularly v/bea it sustains the most serious cbarge(s). Who^ the 
Board fiiKls the penalty is excessive for the sustained diai^e, it may mitigate only to the 
mflxinniTn reasonable penalty unless the agency has stated that a lesser penalty would be 

TOaorantftH fiir fhf. nhafges aifitamed fsee T^^jmce v. Devafl and MSPB, 178 F.3d 1246 

[Fed.Cir,,M»y2ai999]), 



B. Common FitMs in the Chargh% Process 

(1) Avoid duplicative diariBes. Anotho' nnstake ageiK^ charge writers make is to 
use a single act of misconduct as the basis for charges that are not Actually or legally 
distinct fiom each other. Where a general charge such as conduct unbecommg a Federal 
enqiloyee is based on the same spedfication or set of &ct5 as a more spedfic cbaige, such 
asAWOLor&l^cation,the Board will "merge" the charges^ turning the two charges 
into one: 

Example: In numiv TTSPS. 63 MS,PiL 513 (1994X the agency charged the employee 
with (1) unacceptable conduct in violation of an agency's CTQ>loyee relations manual and 

(2) &yficationofa leave form. Both diarges stemmed fiom an indd^it in wfaidi the 
employee forged another employee's name on a leave fornt The Board merged the 
general cliarge of unacceptable conduct into the more specific fidsification chai^ on the 
ground the agency had not alleged any &cts other than the &lsffication of the leave form 
to support the charge. The Board therefore lieM that this one act could not form the ba^ 
for the two charge. See also^ Wolak v. Denartment of the Army. 53 M,S.RR 251 
(1992) (Administrative Judge shouki have merged a "conduct unbecomingly ^ 

diarges of (1) misuse of gov^nmoit time and property and (2) providiiig &l$e stetement 
andunpedmganuwestigatkmX In another case^ tte agency cliiD:ged the employee wh^ 
(1) d^truction of govenunrat property and (2) unauthcmzed use of bolt cutters. Deteado 
V, DeDartmeirt of the Air ForccL 36 M.S J,IL 685, 688 (1988). Agam, both charges 
stenmied fi'om a single act, which was that the en^doyee used the bolt cutters to cut a 
chain securing a three-wheeled cyde in an attenipt to move the vehide. TheBoardheld 
that smce the charges were based on the same act die agency should have assigned only 
one charge. 
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Note: An agei^ may craft more than one diai^e ww^ from a single incident wfaca:e 
proof of one of the diaiiges does not necessarily oonstitiite proof of titie other chains). 
For exami^ an agency cbaiged an employee with^ among other thii^ (1) using her 
public office for private gain and (2) converwm of government property. Both dmiges 
were based on the employee's peraooal use oif a Federd Express atr bin coi 
agouy's account nundier. Hie MSFB held that the two charges did not m^^ because 
proving one charge did not automalicalfy mean that the agency had proven both chaiiges. 
iSpedficaIfy, the MPSB noted that wUle tiie agmcy proved the seconid charge, it did not 
meet its burden of proof for the first diarge 0,e,, the agency had to also prove private gatn 
totheeaq>loyee), Mannv HWR , 7RMSPn 1(1998). 

The ocmsequence of an MSFB ruling whidi m^ges two diarges into one is that the Board 
wttdetgmine the maxinami reasonable penally that may be inqx^ 
sustained charge. Barda v. Deparfanmt of the Army. 47 MS J.IL 423, 430 (1991) Id 
almost all cases that means the Board win mitigdte the agency-inqyosed penalty and, for 
example, replace a removal action with a leiigtl^ suspension. 

(2) Omit chM'gcs that refer to a regulation or statute This is a variation on the 
general rule that the char]^pg ofSdal must make sure the &ct5 & the diarge. In tins 
iiistance^ the problem arises ^vi^ien the diarge contains a citation to a regul^^ 

Eiample; If an onployee makes unwanted seaoial advances to a co-worker the charge in 
the proposal notice may read ^Msconduct of a sexual nature in violation of 29 C.F,K § 
1604.11(a)" Under Board precedent, the diarge has two demaits: (a) misconduct of a 
sexual nature and (b) a violation of 29 C J JL § 1604.11(aX the regulation which contains 
the EEOC's defimdcms of sexual harassment To sustain the action, the agency wiU have 
to prove that the employee's ccmduct met the regulatory definition of sexual haiassment, a 
heavy burden wfaicli win reqmre the agracy to show that t^ 

"liostite work environment" or constituted "quid pro quo" harassment Dovmes v. FAA^ 
775 F-2d 288 (Fed, Cir. 1985); Msedek v. Department of the Armv. 58 MS J,IL 220 
(1993). Li contrast, if the agfflcy merely charges the enq>loyee with "misconduct of a 
sexual nature," the agency win have to prove only that the employee made unwanted 
advances to a co-worker that were sexual in nature. See also, Pittman v. Etepartment of 
the Interior. 60 M.S.PJI, 365, 372 (1994) (Where agency charged employee with 
'YenKwal of GoveriinMait property wi&out proper authorization in ^^ CFJt § 

20.735-15% the agency had to prove not only that the employee removed government 
property fixmi agency pronises whhout proper authorization but that such acticm v^^ 
the cited regulation). 

(3) Avoid hiding the charge in the specification* Often an employee's bad behavior 
seems to defy spedfic description or the anptoyee has conunitted various acts of 
misconduct to ^^ch managers are reluctant to attach spedfic labels. In both situations; 
the proposing official may charge the en^loyee with '1nq>propnate conduct". The 
proposiiig offidal wiU then set forth the particulars of the misconduct in the accompanying 
specifications. Und^ this scenario, the agency runs the risk of an Administrstive Judge 

4 
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deMng the chaige as somethiiig other than tiieagea(7 Except in very limited 

drcuinstaiicea^tiiistypeofchai]geslM)ddbeav Ifa manager must use a geoerBl 

charge, "conduct unbe(»)imi^ a Federal eoqiloyee'' may be an appropdata label as it 
connotes unseemly or distastefol conduct 

Example: The agency is investigating an allegation that an eoq^yee violated pFooeduies 
for handling agency money. During the invest^g^on, the en^loyee tdls a witness (and 
^^Kion^inate) tb^ whatever the subordinate says to agency invesligatots can be used 
ay^ii^i&i^ tbe>(qp»^^^r, and tlrat the siAvonfinate needs to be careful of what she says 
totliein^^^silgatbrs. J^ the ensijjqg proposal notice, the agmcy diaiges tl» en^l 
*^macasptable ai^ inap[HOpfiate b^vicn- by a sup^visor" Under MSPB {necedent, an 
administrative judge nn^ detemme the essenftial dements nf tha r ^wti ^ge, Harmerv. 
Departeient of the Amw. 55 MSJ IL ^U (1002) Since the diaige is andiiguous, the 
adiaainistr^aQtivejudgeinust look to the specific^ bi this case^ the 

spedfication states tiiat it appeared that the supervisor was trying to persuade the 
sidxHidtnate enqdoyee into not ooopefating fiilly in the inv^li^liorL Based on this 
^>ecification, the adnunistrative judge may wdl characterize the charge as "Engaging in 
una<»^itable and inq^opriate behavicn* as a supervisor with the intent to inq}ede or 
inteflQe wtth an investigation." In so doiiig, the administrative judge adds additional 
elmients the agoicy rmist prove to pievail b^>re the MSPB. Because the a^^ 
do not support the charge, the agency loses. See Crouae v. IJepartment of the Treasury. 
70 MS.PJL 623 (1996); Grouse IL 75 MS JP,R. 57 (1997), (case upon wiA<h tins 
examine is loosely based). For thb particular exainple, had the agency charged the 
fflqdoyee with 'inaking an inqiroper statonent to a si^^ 

to an agency inv^jgation'*, it may have had rome success m defendmg itsctf. rWote : On 
a{^€^ to the IJnhed States Ck)urt of Appeals fin- the Federal Circu^ 
and rmianded theMSFB*s dedsion on the ground that the MSFB Administrative Jud^ 
had not properly interpret^ the entire specification in giving omtent to the charge of 
"unacceptable and inappropriate behavior by a supervisor/ LaChance v. MSPB, 147 F3d 
1367 [Fed. Cn. 199S]. The appeals couit also riUed, however, that where an agaicy uses 
a vague, gra^ral label charge, an Administrative Judge must look to the spedfication to 
give ccmt^it to the charge. Thus, if the spedfication had been drafted as nanov^ as in the 
above example, the court likdy would l^veuphdd the ATs deterndnationlliat the agency 
had diarged the supervisor with "engag^ig in unacceptable and inappropriate behavior as a 
supervisor whli the irnent to hiq)ede or interfere with an investigatiorL") 



(4) Limit tbe infonnatioii in Ae specification to the fncts necessaiy to support 
thedufge. The spedfications contain the Actual basis for each charge. A good 
spedfication sets out only those &cts necessary to prove each dement of tbe charged 
misconduct (le., who, what, when and wfone). Otlnr information^ such as prior 
misctniduct or mitigating information should be placed in the sections of tbe proposal and 
d^Hsion documents that discuss the approprkte penalty. Similarly , pertinent background 
information could be inserted into a "badsground" section. Organizing the proposal notice 
and dedsion letter in this way helps to avoid prehearing ruliiigs in which tbe agsicy could 
be held to a higher standard of proof 
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Example: Charge : '"Claiming overtime for bours not woiiced" 

Spedfication (IV QnE>ecember IL 1996^ yn»r nnrmat tinir of Hiity waia 7'^n a m fr%A 

p.m. SurvdllancereconlsforDec^nba-11, 1996, reveal that you arrived at your duty 
station at 7:30 a^nt and left fin- the d^ at 2:20 p>m. You did not take a lunch break diat 
day so you were entitled to claim bardy 7 Ikhjib of f^gular time Instead^ you daimed 8 
hours of Ksular time phis three hours of overtime. (This is an example of a weQ-drafted 
spedficationO 

Bf^dcground : Jn this secti(m the pioposmg ofiSdal could discuss any p^tinent badcgnnmd 
mCbnnation. 

Penalty Section: The propoang ofiBdal could discuss the employee's record, explanation 
for over-daimed time and should address the TVttijaJafl fyctors. 

(5) Oeariy ddtaeate betw^ the chai^ and each spedficatioii. As discussed 
above, an agency nmst prove all dements of its diaige. Eadi spedfication diould mdude 
enough infonnation to meet all dements of the charge. If the agency proves only one of 
its sponfication^A^FB win sustamontytiiat charge. BnrTouyhs v. Department of the 
Amw, 918 F,2d 170, 172 (Fed Cir. 1990); Avant v. Department of the Air Farofc. 71 
\LS JJL 192 n996^: Pavne v. USPS. 72 M.S JJL 646. 649 n996V To avoid adding 
el^nents to a diarge, the diarge shodd be deaify labded m the manner set f^^ 

Item (4X above, and each spedficedon should likewise be labded, 

(6) Avoid reference to the word ^intentionaP in the charge or spedfication. 

Ufflng the word intentional may unnecessarily add to the agency's burden in having to 
prove Intenf '. For example the agency will have a lesser burden of proof in sustaining a 
charge of "misusing the goveniment credit (sid for p^sonal use^ versus a charge of 
'Intentionally misusing the goveranrait oedit card for personal use'' if the employee 
argues he did not realize he was makmg the purchase with his go vranment card or that he 
was prohilnted from udng the govemm^it credit card for the particular purdiase. 
Theiefore, reference to ^IntentionaT misconduct ^odd be car^iOy scrutinized and 
sliould not be used whliout consultation with an employee idations ^)edalist and SOL 
attorney. 

bi condii^on, it is important to keep m mmd that if a diaige is not prop^ly framed the agency 
cannot later modify or correct the proposal lect^ already given to the employee. Rather, 
management nmst beg^ the process over agam or it is likdy to be reverBed. Inthisr^aid, 
human resources spedalists, managers and supervisors wiH find it helpfiil to first carefully crafi a 
charge and write it out. Later, the diaiige writ» diould review what has been written, with an eye 
toward determinii^ whetiier eadi spedfication fits under the diarge and that the diarge does not 
create an unnecessary burden of proof Also, the im)posal letter should be looked at from ifae 
standpoint of the ^nployee: will he or she understand what the charge is for and what spedfic act 
oractsofmisconductfaeorshemustde^ida^inst? Ifnot,modificaticmscanthenbemadea5 
appropriate prior to issuing the proposal letter to the employee. Once the proposal lett^ is 
issued, addhional matta^ (}.t,^ instances of misconduct) not mduded in the proposal letter may 
not be added to the dedston lett^. 
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Part 2. Factors to Comider in PcMltv Pctenpination 

After the supo^sor has determined that there is suffid^ 

chaiige or charges Miy siii^>orted by the available evidence, he/she must choose the specific 

penalty. At this point, it is wise to give fiiU considoation to all remedies that have any likelihood 

of success m lesolvii^ tiie probl^n, wheth^ they ate disdplinaiy or nondisdplinaiy, fbonal or 

informal. 

Ncnmally, the managemsit offidals most ^miliar with the drcumstanc^ of the case (often the 
employees^ first-Hne supervisor) and Bgmcy poUcy are in die best position to decide the 
ai^vropriate pmalty for a particular diarge, aHhough H is essential tp; j qa pfe f with an employee 
relations spedalist and SOL attorney at this stage. In making its selection of an appropriate 
peosity^ management must exercise respon^le judgement^ to ensure that the pemhy is 
propOTtional to the offense. 

a. Selectinfg tl^e Penalty 

In sdectir^ a psiahy, manageruCTt slKiuld take into account all of the spedfic CTCumstances of 
the case induding any mitigating &ctm3. Deciding offidals should erisure^ to the exterit possible, 
that employees who commit similar offenses are treated consistent^. In Curtis Domdas v. 
Vffferanjt Administratioa. 5 M.S,P.IL 280 fDouglas)> however^ the MSFB spedfied a number of 
Actors that agendes diould consider when dedding on appropriate penalties. Appfication of 
these Actors to individuals, even those vdio have committed similar o^nses, may result in 
di&ring penalties. Tbi^ agmdes should avoid a medianistic approadi to penalty detenmnation 
and comkict a thoroii^ analysis of the T^i plaa Actors for each individual diaiged with 
misconduct. The Doug^ &ctors include: 

(1) The nature and s^ousness of the o^nse and its rdation to the ^nployee's duties^ 
position, and responsibiliti^ 

(2) The employee's job level and type of employment, mdudirig supervisory or 
fidudaiyrde; 

(3) Any past disdpfinary record; 

(4) The past work record^ indudmg Iragth of service, performance, ability to get along 
with Mow employees^ and dependability; 

(5) The efiect of the reasons for action on the employee's al»lity to perform 
satis&ctorily and on supervisors' confidence; 

(6) Consist^icy of the penalty with those imposed on oth^ employees for the same or 
^milar ofifenses; 

7) Consistency of the p^ialty with any applicable agency table of psialties; 
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(8) TTie notoriety of the o£fense or its iiiq)act on the ag^K^s reputatiQo; 

(9) The dsnty wilhii^di the enq)loyee was oq notice of any rules violated in 
conmifttii^ the o^nse or had been warned about the conduct in qpiestion; 

Any potential fin* rehabilitation; 

Mitigating circumstances surroumfing the offense; and 

(12) The adequacy and efficacy of altranative sanctions to deter aich conduct in the 
fiituret^ the ai^loyee or others. 

Ilieie is no requirement that management d^iK>nstrate it has con^doed aU po 
aggravaftii^&ctars before selecting its penalty. However^ the penalty may be questioned if tt^ 
are demoistrablyrdevant issues it does not address. MSPB case law suggests th^ it is wise for 
agoK^ to dte the &ctor5 ibey considered m penalty setectiini in both the proposal ^ 
letters. Tliecefore, the proposing offidal should addi^ each Doughs &ctor and spedGcaHy dte 
and discuss those wfaidi axe particularly relevant to penalty sdection, and address any relevant 
notigating &ctors. bichjding this inforination in the proposal win also aiable the employee to 
prepare and i^esent any statmient(s) he/she may widi regarding the cfaargef s\ the Dougla^ factor 
analyas and the proposed pCTahy. In the dedwm letter, the dedding offidUd shodd refe^!^ 
Doug las factor analysis as developed by the i^opodiig official and the CTq^toyee^'s statement, if 
any, before presenting his/her judgemrat on the factors and why they do (or do not) support the 
proposed penally . 

Management should not interpret the last Douglas factor as an indication that they may choose a 
particular pCTahy primarily fcnr its vahie as an example or warning to other employees^ since third 
parties (such as N£SFB, FOIA, Aitntrators, OHA» EEOC, ^c.) g^ierally do not accept this as a 
sole basis for penalty selectioa 

b. rnnsiderHrifwi nf Rmplovee Response 

&iq>loyees against wlKim a disdidinary or adverse actiicm is being proposed are given the right to 
refund to the charges oialfyaDd/or in writmg,g^ieralty to the deddin^ Managers 

reoeiviiig a response rnust deterrnme if the mformation presented serves as a basi^ 
and/or recoii^dsing the appropriateness of the proposed penahy <i.^ does the informal 
change ai^thiiig?). It is recornnunded that deddirig officials sunmiarize any response pro vided 
and include the smnmary in the decision letter along with a (fiscus^on on what, if any, mitigating 
value the response is det^mined to have. 

Esample #1: A 2-day suspension is proposed for excessh/e taidioess which occurred over a 30- 
day period. Duririg the oral respcmse, liie employee states that her daycare center temporarily 
ah^d its hours of operaticm due to an emergency (she provides written documentation from the 
center verifying this). Therefore, althou^ she dropf>ed off her child as soon as the center opened 
she WHS still unable to arrive to the office on time. The center is now back to normal opiating 
hours and she has not been late to worlc since. In the dedsion letter, ihe dedding offidal 
summarizes the employee's response and d^endnes the information she provided serves as a 
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miti^tifig &ctor. After addressing the other pertineatDoug^^^ 

record and disdplmary reoordX the deciding official reduces the penahy to a Written Rqyrimand, 
Exaniple#2. A2-day suspension is proposed for excessive taxdinesswhidioccuiTed over a 3^ 
day period. Howev^, in this case ibe emplc^ee continues to arrive late to work and states it is 
due to heavy rush hour traffic. The record shows the enqiloyee lias been advised by tfae 
sjp^visor on sev^al occasions that she must leave fi>r work earli^ so she can get to work on 
time but she &ils to do so. In the decision letto*, the deciding offidal inunniarizes the enq)loye^$ 
response and determmes the infbnnation she provided does not s^^ve as a basis fi>r mitigating the 
penally. After addres^ng other pertin^it Douglas Actors, she is susp^ided for 2 days. 

Note that, in Stone v. Federal Deposit Insurance Comoralion. 179 R3d 1368, 13 75 (Fed. Cm 
1999), the AgjSDcy removed the emidoyee fi>r submitting &lse requests ftir leave. During the 
period in vfbitAi the dedding offidal was dedding the penahy, the proposipg offidal and another 
employee sent him ex parte memoranda reoommendii^ removal Tte employee argued that the 
memoranda improperly introduced new^ hig^ prgudidal diarges and infonnation against him 
aiKl that this violated his constitutional right to due process and should automatical^ 
removal. The United States Court of Appeals for tt» Federal Ckcuit held that the introduction of 
new and material information^ l^ means oi^c parte commumcations to the dedding ofSdal 
undemunes the eaxplayee's constitutional due process gparantee of notice (both of the charges 
and of the evidence) and the opportunity to respond. If the dedding offidal receives evidence 

dming the dedsJOn-TnaHng stiige that Tn^tf4fi tha n^siy ^1^1 m^^^i tgst■^ ^ i«ff^ f^ gh^ the 

en^Ioyee the chance to resp^md to it^ evoi if it means extending the deadline for issuing a 
dedsicm. Even better, ifthe dedding offidal receives ex parte written materials, counsel the 
individual to retum it to tiie sender unread and document its return m the file. Ifnecessaiy, 
considff resdnding tte original proposal and starting the process over again. 

b. Rdiance on Past Disdplinarv Record 

Agendes may lely on past fomial disdplinaiy actions Cotters of reprimand or higher) whbcHJt 
again proving the reasons for or appropriateness of the earlier actions i£ 

(1) The employee was informed in writing of the actiQn(s); 

(2) The enq>loyee had an opportumty to dispute tiie action(sX for instance, throu^ a 
negotiated or agency grievance system; and 



^b dedding whetii^ new and material information has been introduced by means of ct 
parte contaf^ the Board ^lould consider the &cts and draimstances of each particular case. 
Among the &ctoi5 that wifl be use&l for the Board to wdgh are: [l]wfaether the ex parte 
communication merely introduces 'cumulative' infoimation or new infoimation; [2]wbether the 
en^loyee knew of the error and had a chance to reqmnd to it; and [3]wfaetba~ the ex parte 
commumcations were of the type likdy to lesuH in undue pressure upon the deddtng offidal to 
rule in a particular manno'. Ultimatdy, the inquiry of the Board is wheth^ the £r/Mzr^ 
communication is so substantial and so likdy to cause pr^dice that no onployee can &iriy be 
required to be subject to a deprivation of propoty under such drcumstances. 
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(3) The aGtioii(5) was made a matter of recoid 

If agency pdky or the letter informh^ the ei^ 

spedfic penod of time^ e.g., a lett^ of rqmmand which is withdrawn after two year^ it may not 
he oon^d^ed in the imposition cfsubsequentdisc^diite after that time has Also^ifthe 

action was fiirtii^ reviewed t^ a high^ level agency official and/or third parly, it must have been 
upheld. If a diallenge is pending on a prior disciplinary action cited by management, the Board or 
an aibitrator may make a limited scope review of that prior action. Third parties have generally 
upheld reliance on prior discifdine that meets these standards, ev^i if it was inqx^sed for reascHis 
unrelated to the current misconduct. See U.S. Postal Service v. Maria A. Greg or y, 122S. Ct431 
(2001) and Bmoe C. Bollmg v. Deparfaneot of Air Force. 9 M.S,PJt 335 (1981), 



c. Duat Penalties 

Dual penalties for a single act of misconduct, e,g., susp^ision and demotion, may be appropriate 
urukr certain circumstances, (For example^ an employee with fidudary duties is charged vMi 
takbg government fiinds. In addition to rec^ving a suspenaon, the employee is also reassigned 
[possibly draooted] to anotiier position with no fidudaiy responsHnlity). As with other penalty 
selections, when assessing whether to irnpose dual penalties, an agen^ should give carefiil 
consideration to the nature and seriousness of the onployee^s previous disdplmary record, 
whether the penalties ftdi witiiin tolerable Gmits of reasonableness under the Douglas &ctors listed 
above, the agencgr^s table of penalties and other pertinent guidance, and wfa^her, overall, the 
actions are bdiig taken for such cause as would promote the effidency of the service* Third party 
adjudicators have upheld assignment of dual p^ialties under certain drcumstances, and the MSPB 
has mitigated removals to dual penalties in a nmnber of cases. 
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Parts. Table of Penalties 

This Table is intended as a guide for your use in determining the most appropriate diaiges and 
penalties for bd^vtor(s) or action($) ^wfaieh warrant corrective/remedial action and helps to oisure 
a i^tiveccHi^stencyafpenaMes for like offenses. Users shcHiIdcoi^der the Abftireq/*0^^feiise 
cohjnm as a listing of example of general cate^ries of offenses and not use it as the specific 
teiiDBM^gy in fraroiay charges: it is not ^-inclusive a n ^l is not ttrtmd^ tq address every 
conc^vabte dscapHnarv situ^ioa. Sinulaify^usei^ should consider the i^ossvd/eCAtffS^ 
asBstJQjEonlvsome^Dtentialcharigesi itisnmane gh^ 
a ppropriate , Maica^geiis ^tonld be carefol to avdd fofce- 

eids^^ category, R^er, fhe T^e is to be used as a guide for selecting a charge and penalty 
that ^ a particular ^tuatioiL 

Tim TaUe does not replace supendsoiy judgement, as certain dnnimstanoes may warrant lesser 
or more s^^rere penalties^ and does not, excqit in fimited ctrcumstances^ require specific p^ialties. 
Charge writefs should exi^am a need fi^sornecfisdirfinaiy action in the pr^^^ For 

eacami^ show that ibe conduct afl^^ted the Agency^s ability to conduct its operations efficiently. 
VfbSh supevisois gsisafly ^uld atten^ to sdect the least scv^« penalty they believe 
nece^^y to correct the misconduct and to discourage repetition^ supervisors retain full authority 
(eiEcqtt in Gmteed ckcumstances) to set peoalties^ as they deem appropriate, based on the 
particular ciramistanoesarul3^;)ecJfications of the o£^^ It should be noted that, undo* 5 CFR 
7S2, Subpart F, if susperxfing an SES oiqiloyee^ the suspension must be fyr more than 14 d^ 
0.e.,app^lable to MKPB)aiulqiprov^ by the Executive Resources Boax^ Alsonote 

that &r some serious o&nses, a reductionrinrgrade may be an appropriate ahemative to a loriger 
suspension or removal Propomig and deddir^ officials should also be aware that suspension of 
mcKe than 14-day5, removal and reduction-m-grade penalties mvoke a right of appeal to the 
MSFB; letters ofreprimarMl and suspensions of 14-day5 or less do n^ Howevs, if an adverse 
action is based on a series of disdplinary actions, the authority of MPSB to rcviraf the adverse 
action includes the authority to review any prtor disdphnaiy action to establish the reasonableness 
of the penalty as a vAiole. Tliercfore^ it is important to ensure all actions, regardless of whether or 
not they are initial^ appealable to MSPB, are well-executed, contain property constructed 
charges and specifications, and include a thorough Douidas &ctor anatysis (see below). Further, 
the employee may have oth^ appeal rights indtuding the right to file a grievance under the 
Dqvartmmt's administratrve grievance procedure, a negotiated grievance procedure, or the EEO 
process if discrimmation is alleged 

It is very important that tiie proposng and donding ofiBdal(s) consid^ and/or address rach of the 
Domdas &ctors. Faihire to address the Tkn^pl^s Actors could result in the mitigation of penalties 
bytheMSFB. Thus, it is important to cite the Actors conadered in penahy selection (as well as 
the spedfications of the charge and evid^ice) in both the proposal and dedsion letters. The 
ded^n tetter should also state the reason(s) for judgemsit OLe., justification of the proposal and 
ded^on). Indudmg this information m the proposal and dedsion lett»:s wiU enable managers to 
be more tuHy prepared to present their case should it go befoteMSra or other tln^ It 

also serves to al^ employees to penalty issues and, therefore^ provides an opportunity for the 
employee to address them before the paiahy is hnposed. 
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The Table lists cmly fonnal discipUnafy actions (i.e.^ those vMch become a matter of lecord in the 

CTiployee's official personnel finder). It does not moition oral wamings, counseling liters, and 

similar actions winch are con^dered informal disdplinaiy actions and may be more approfmate for 

correcting minor offenses, Thei^/rs/Q^^^nsecohimn, then^^ 

wluch fonnal discipline is bdng admimstered^ atUioug^ it may not be the first time a violation has 

occurred 

It is the poli<^ of the Dq>aitment that discipline be administered in a constructive and progressive 
manner^ ^tdKoeverivacticable, (Note that ofi&nses need not be identical m order to support 
progresavdy mofe severe action against an en^loyee). However, the penahies suggested in the 
Table are gqiddines only; iKithiiig prechides management fi'om proposing and then inqiosing no 
pQiahy, or a less^ or more severe penalty than that ofi&red by the Table, as cirwmstances 
warrant. Sudi drcumstances, howev^, should be Miy documented in the dedsicm lett^. (Note 
that a dedding oflBdal cannot in^se a more severe paahy than that originally proposed in the 
proposal letter, nor can tlie decision lett^ expand on the matters contained m the proposal letter 
so as to limit the opportunity to respond fiilty to these diaiges.) 
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TABLE OF PENALTIES 



\ NATURE OF 0*1ENSE 


FIRST OFFENSE 


SUBSEQUENT 


POSSIBLE 






OFFENSES 


CHARGES 


1, An unaufhorized absence 


Writt^ Reprtmand 


Wrtttea Reprunand 


Unauthorized 


from duty resuhmg in 


to 5-Day 


to Removal 


absence fi^om duty; 


AWOL; EKcessive taidiness; 


Suspension 




Tardiness; AWOL; 


i Leaving work before the 






Excessve tardiness 


1 end of duty; Taking 






Failure to work a 


i excessively long oofl^ or 






fill! tour of duty. 


r tunch breaks. (See Note 1.) 








2. Nfisuse of leave; Failure 


Writtoi Reprimand 


Written Rqmmand 


Msuse of leave; 


to adhere to leave usage 


to 5-D^ 




Faihue to adhere to 


requiieoients; Failing to 


Suspension 




prop^ procedures 


request leave in accordance 






when requesting 


wiUi regulations; Failing to 




1 leave; || 


provide administratively 






Unsatisfactory 


1 accqitable medical 






attendance; Failure 


: certification to justify sick 






to supply propa^ 


leave requests; e^ccessive 






medical 


unscheduled absences. (See 






certificatiorL 


Note 1.) 








\ 3, Uiqirofessional or 


Written Reprimand 


5-Day Suspension to 


Discourteous 


diftcouiteous conduct 


to 5-Day 


Rraioval 


conduct; 


toward supervisors, co- 


Suspension 




Disrespectful 


1 woifcera orthe public; Use 






conduct; Disruptive 


'• of foul language; angry 






conduct; Use <rffoul 


1 outbursts; disrespectfiil 






(also vulgar, 


comments; provoking 






obscene, profane or 


; quarrels; inappropriate 






abusive) language; 


remarks; use of atoisive 






Abusive conduct. 


langua^ or offoisive 








language quarreling or 








inddng to quarrel (See Note 
20 
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NATURE OF OFFKNSE 


FIRST OFFENSE 


SUBSEQUENT 


POSSIBLE 






OFFENSES 


CHARGES 


4. Insubordinatioii^ refusal 


Written Reprimand 


5-Day Suspoision to 


Uiqnx)fessionaI or 


to comply with proper 


to 14-Day 


Removal 


disre^)ectfi]l 


orders^ or disregard of 


Suspenaon 






directives or regulations. 






supervisor; Failure 


Refusing to do assigned 






to follow a 


1 woik; &ilure to do assigned 






supGidsor's 


S wofk; carelessness m 






instructions; F^lure 


1 performing as^gned work. 






or refusal to 


1 (See Notes 3 and 3a.) 






perform asfflgned 
duties as directed; 
Failure to meet set 
deadline 


i 5. PhyMcal fightings 


Writt^i Reprimand 


5'Day Suspen^on to 


Creatiiiga 


1 threatening bodily harm to 


toRmioval 


Removal 


disturbance 


another, or physical 






Engagii^in 


j tesstance to respon^le 






disniptive conduct; 


j authority; Creating a 






Engagirig in abusve 


i disturbance (See Note 4) 






conduct; Striking a 
co-worker; Striking 
a siq>ervisor; 
Pushing another 


\ 




■ 


individual 
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NATURE OF OFFENSE 



FIRST OFFENSE 



SUBSEQUENT 
OFFENSES 



POSSIBLE 
CHARGES 



6. Reporting &r duty or 
bdng on duty wliQe under 
the influence of alcohol or 
drugs; biappropriate 
consumption of alcc^l 
while on duty (See Notes 5, 
5a and 5b), 



Written Repmnand 
to Removal 



14-Day Suspension 
to Removal 



see Note So 



Drinking akohoHc 
be(^«:ages while on 
duty; Perfimning 
while under tt^ 
influoiceof 
intoxicants or diiig$; 
On duty while under 
tte influence of 
intoxicants or drugs 



Z Sale or transfer of 
controlled substances on 
Govemmeiit premises or 
during duty hours. (See 
Note 5, 5b)- 



Written Reprimand 
to Removal 



14-Day Suspension 
to Removal 



8. Violation of the 
Dq)artmaital Drug Free 
Workplace policy including 
possesion or use of illegal 
drugs^ positive drug test 
results, dedining to provide, 
&lsifying or tan^)ering with 
spedmen for drug toting, 
or other finding of iOegal 
dnig use as defined in 370 
DM 792, 10,12 (see Notes 
5. 5a, 5b). 



Written Reprimand 
to Removal 



Removal''' 



*see Note 5c 



Unauthorized use or 
possession of a 
controlled substance 
ongovemmrat 
premises; 
Tran^aringor 
selling controlled 
substances on 
govenunent 
propCTty. 



Consumption of 
illegal drug^ 
Perfornung while 
under the influence 
of an illegal drug; 
On duty while under 
the influence of an 
illegal drug; 
Attempting to 
change a urine 
specimen; Refiling 
to provide a urine 
spedmen for drug 
testing; Testing 
po^tive for illegal 
drugs. 
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NATUSE OF OFFENSE 



r 



FIRST OFFENSE 



SUBSEQUENT 

OFFENSES 



POSSIBLE 
CHARGES 



9. Damag^ or destroyii^ 
govermnent property 
inchidtng, but not Inmted to^ 
computes, &c^ni3e 
madmies, tdq>h0Qe5^ 
copying tn^dunes, toolSy 
desks, office furniture, 
lig^ vehicles; misum^ 
such govemment property, 
(See Note 6 and 12), 



Written Repnmaiul 
to 5-Day 
Susp^idon 



5**Day suspen^on to 
R^noval 



Nfisuse or abuse of 

goventm^it 

equipcnent or 

prepay, Damag^g 

gov^nment 

property; 

Unauthorized use of 

govenmient 

property; Faihire to 

follow proper 

procedures in 

handling 

govenmieot 

pr(^)erty; 

Caxelessi^ss in 

handling 

govenmient 

property. 
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NATURE OF OFFENSE 

i 


FIRST OFFENSE 


SUBSEQUKNT 


POSSIBLE 


I 




OFFENSES 


CHARGES 


1 10> Using a govenunent 


Written Reprimand 


5-Day Smpenaon to 


Misuse of a 


vehicle* mduiSng 


to 14-Day 


Removal 


govefnment vehicle; 


; automobiles, boats, aiow 


Suspension 




Use of a 


1 madiiii^ eta» for personal 






government vducle 


business or unauthorized 
: purposes (see Note 12). 


Note: 31US.C 
1349(b) provides 






purpose. 




that any officer or 






en^loyeewlio 








'^willfijlly^ uses or 








authorizes use of 








Government 






: 


passCTger motor 








vehicle or airciafi; 








for other than 








official purpose 








will be suspended 








for not less than 30 








days and will be 








su^)ended for a 








longer period or 






i 


removed if 






1 


ctrcumstances 








warrant 






11, Faihireto obswve safety 


Written Reprimand 


5-Day Suspoi^on to 


Failure to observe 


practices, indudbg &ilure 


to Removal 


Removal 


safety practices; 


to use safety equipment 






Cardessness; 


such as seat belts, eye 








protection devices, and 








protective hearing devices; 






imsafowork 
practices 


12, Putting oneself or others 


WrtttCT Reprimand 


5-Day Suspenmonto 


Putting a co-worker 


at risk thrxnigh careless use 


to Removal 


Removal 




of government equipm^t 






inunsafowork 


such as machine sbop tools, 






practices; Faihire to 


printing equipm^ motor 






obsCTve safety 


vehicles, firefigjiting 






practices; Unsafe 


equipn^at, law rafoicemsit 






useofgovermirait 


equipment 






equipmrait; 
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NATURE OF OFFENSE 




13, Nfisuse of the Internet 
in violation of the DOI 
bitemet Use Policy dated 
5/23/97 or successor 
:polides;Mbuseof 
; dectranic mail; Visiting 
websites or downloading 
material fiom the Intern^ 
: during duty time for non- 
\ official use; Uang eiectronic 
i mail for unauthorized 
purposes; Using 
Government office 
equipmeot Q^c.^ telephone, 
copy machine, &x machine) 
for unauthorized puipos^. 
(See Note 6a and 12) 



FIRST OFFENSE 



Written Rquimand 
to 5-Day 
Su^>ension 



Note : Papons who 
sold or download 
obscene or sexually 
related matmals 
over the e-mail or 
visit obscene 
websites may be 
subject to harsher 
penalties for a first 
offense indudii^ 
removal. 



SUBSEQUENT 
OFFENSES 



Written Reprimand 
toRmioval 



POSSIBLE 
CHARGES 



Misuse of 

go v^nment office 

equipment; 

Improper use of 

gov^imient 

con^ter 

equipment; Misuse 

of the Xntonet; 

Misuse of the e-mail 

system. 



14. Takii^ govenmieot 
equipment; Taking 
go vermnmt fonds; Using a 
co-woricer's pers<»]al 
property without 
pennission; Taking money 
&om another. Stealing; 
Improper acceptance of 
rdmbuisement for sudi 
things as per diem, mileage 
and aupl^e tickets. (See 
Note 13). 



Written Rj^nimaiul 
to Removal 



14-Day Suspoision 
to Removal 



1 



Unauthorized 
possesion of 
Government 
properly; 

Unauthorized use of 
property of other; 
!^fisuseof 
goventment 
property; ^fisuse of 
a co-woiker^s 
personal property; 
Msuseofa 
Supervisor's 
propttty; Inqmsper 
a(xqnanceof 
government mon^; 
Filing an inaccurate 
request for 
rdmbursement 
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NATURE OF OFFENSE 



FIRST OFFENSE 




SUBSEQUENT 

OFFENSES 



1 14a. Failure to pay the full 
I account balance on tiie 
Govemment'^issued cbarge 
card; using a gOYerament 
char]^ card for 
p^^onalAxnaothorized 
purchases (See Note 7, 12) 



Wntt^ Reprimand 
toRmioval 



Wntten Reprimand 
to Removal 



Misuse of a 
governmeat-issued 
chaige card; Faihire 
to pay the fiiU 
account balaiK^e on 
agovemment- 
issued charge caid 



15. Probitrited 
discrinmatorypracdcein 
any aspect of employment 
or application for 
CTiploym^it. Includes 
&flure to prevent or curtail 
discrimination of a 
subordinate v^4i^i the 
supervisor knew or should 
have known of the conduct 
proscribed by and* 
discrimination statutes 
and/or the Departoient's ^ 
policy of "Zero Tolerance of 
Discrimination" issued 
February 10, 1997, or as 
amended. Prosoibed 
conduct also includes, but is 
: not limited to, conduct or 
I remarks that are 
I disparaging, critical or 
hostile of person(s)' race, 
color, refigion, national 
origin, age, sex, disability or 
sexual orientation; racial, 
ethmc or rdigious 
harassment; ideating a 
hostile work environment. 
(SeeNote8and9). 



L 



1-Day Suspension 
to Removal 



14-Day Susp^ision 
to Removal 






Failuie to enforce 
an element of 
D^iaiUnent's "Zero 
Tolerance of 
Discrimination" 
policy; Failure to 
follow an element of 
Department's "Zat> 
Tolerance of 
Discrimination" 
Policy; 

Disrespectful or 
inappropriate 
conduct based on 
race, color, religion, 
sex, national ori^ 
age, disability, or 
sexual orientation; 
V^al abuse; 

(Making racist 
stat^nents; Failure 
to follow an den^it 
ofDq>aitment's 
policy on Sexual 
Orientation, 
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NATURE OF OFFENSE 



16. MiseonduGt of a sexual 
nature that includes, but is 
not Ihmted to^ unwdoome 
sexual remarks, ofifeosive 
jokes^ ofensive sexual 
banter, unwdcome pineal 
touching; unwanted sexual 
advances. (See Note S and 
10). 



FIRST OFFENSE 



1-Day Susp^ision 
toRemov^ 



SUBSEQUENT 
OFFENSES 



14-Day Su^ension 
to Removal 




POSSIBLE 
CHARGES 






Msconductofa 
sexual nature; 
Making unwanted 
sexual advances; 
Disiespect&l 
conduct; Abuave 
conduct; Making 
remarks of a sexual 
nature; Failure to 
follow an element of 
the DOI Policy on 
Sexual Haras^^nent. 






17. Disciiniiiiatioii based on 
political affiliation or marital 
status or irarti(^>ation in any 
"prohibited p^sonnd 
practices" as outline in 5 
U.S.C§ 2302(b); 
Requiring subon&iate to 
violate rules or regulations; 
Coerdon in deprivation of 
an eoiployee's ri^its; 
Rjqinsal, intimidation, 
retaliation, or interference 
for use of administrative or 
judidal procedures^ of fc»: 
EEO or labor ndations 
activities, or for ^igaging in 
wliistie blower activity. (Sto 
Notes), 



1-D^ Su^raision 
toRfflioval 



14-D^ Suspension 
to Removal 



Consult with 
Perscmnel Office 
atuiSolicifar's 

Office 



18, Making inespon^ble or 
disrespectful statements 
against other enqiloyees, 
supervisors, otho' officials 
or subordinates. 



Written Reprimand 
to Removal 



5-Day Susp^ision to 
Removal 



Verbal abuse; Use 
of disrespect&l 
language; Abusive 
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NATURE OF OFFENSE 



FIRST OFFENSE 



SUBSEQUENT 
OFFENSES 



POSSIBLE 
CHARGES 




19, Violations of ediics 
regulattoDs and statutes 
applicable to Feda^ 
employees (Standards of 
Conduct); Violalions of ttK 
Hatch Act (see Note 1 IX 



1-Day Suspenaon 
to Removal 



14-Day Susp^ision 
to Removal 



C<msuHwith 

I Per^jmiel Office, 

SoHciior 's Oj^ce 

ami Ethics Office 



20, Violations of criminal 
statutes^ both Federal and 
state (where diere is a i^xus 
between the employee's 
; oimii^ activity and the 
lefficieiK^ of agency 
' op^fations). 



1-Day Suspendon 
to Removal 



14-Day Suq)en^on 
to Removal 



C<msult with 
Perscmwl Office, 
Solicitcr 's Office 
ondE^cs Office 



21. Falsification^ 
miaiepiesentation, or 
concealment of material fact 
in comiection with work, or 
in any record or 
investigatioa or oth^ proper 
proceeding, including 
finaiunal discl<»ure 
statements, travel vouchers, 
time and attendance records. 



Written Rq)rimand 
toRmioval 



5"Day Suspension to 
Removal 



Altering time and 
attendance records; 
Altering travel 
vouch^^; Gaiming 
overtime for hours 
networked. 

Ccnsuit with Ethics 
Office far charges 
relate tofimmcial 
disclosure 
stmements 
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I 

I NATURE OF OFFENSE 



SimSEQraiNT 
OFFENSES 




POSSIBLE 
CHARGES 



J of 26 

1 

SLE I 

;£S I 



22. Falsification, 
misrepF^entation or 
omissiaii of foct in 
ooDnection with ^iptication 
for employment or other 
personal history record: 




MLsrepresentatioj]; 
conceabnent of 

informatian 












a. With reject to a 
material &ct or point which 
could tiave ad v^~sdy 
affected the selection 
process. 



lO^Day Suspen^on 
to Removal 



30-Day Suspension 
to Removal 



b. With re^)ect to a less 
inqjortant &ct or point 
wUdi would not have 
adversely aSect^ the 
sdection process. 



Wiitten Reprunand 
to 5-Day 
Suspension 



10-Day Suspension 
to Removal 



! 



23. Failure to ie^x>nd or 
cooperate with EEO 
investigations^ Office of 
Special Counsel inquiries or 
other administrative 
inquiries; Faihire to provide 
requested documents. 



Writt^i Reprimand 
to Removal 



7-Day Suspension to 
Rmioval 



Failure to follow 
orders: &iIufeto 
comply Avith 
directives 






. 



24. Off duty misconduct 
such that the employee is 
unable to fulfill his/h^ job 
responsibilities; Off-duty 
misconduct of such 
significance that there is 
adverse effect on the 
reputation of the Bureau or 
Department; Off duty 
misconduct unbecoming a 
Federal employee. 



1-Day Susp^ision 
to Removal 



7-Day Suspmsion to 
Removal 



Cimsub with 
Persomml Office 
arKiSoticitor*s 
Office 
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NATURE OF OFJ^ENSE 


FIRST OFIENSE 


SUBSEQUENT 


POSSIBLE 1 






OFFENSES 


CHARGES 1 


25. PronK>tiono^ 


Written Reprimand 


7->Day Suspension to 


Gand)ling on agency 


ipaTtidpadonin, or 


to Removal 


Ranoval 


premises; operating 


assistance in operation of 






orpramotii^ 


gand)ling on duty or on 






gambling activity 


Government pnnnises. (See 






on-^lutyoron 


Note 12). 






Government 



Notes: 



370 DM 630 has requironents and guidance in this area. The nuige of penalties for subsequent 
ofifenses, indudng rono^^ from goverament service, may also be applied for a first ofifense 
vfbea an absence is extended, the fiihire to adhere to leaive piooedures is flagrant, or the 
circumstanoes are otho'wise particulady buFdensome to management. 

2 5 U.S.C. 7S03(a) penmts suspension of 14 days or less of any anployee vnth four documented 
instances of discourteous ocmduct toward the public within a one-year period as oonfinned by an 
immediate supervisor, or any other patten of discouiteous conduct. 

3 i 370 DM 430 prescribes procedures ^)pEcable for dealing with unacceptid)le peifonnaiice. 

3a While not listed as a *>>ssible charge", "insubordination** (i.e., the explicit lefiisal to comply 
with an Older) may be the appropriate charge in some cases . However, caution should be used 
when dbaiffog en^loyees with insubordinate bdiavior as the agency will have the burden of 
pmriTic th° "nT^"r^ r^mfy ^ ttitenti<^nanv diitreeanied siroervisorv directhres. 

4 proposii«oflBciaUdK»Ud use caution if charging an employee who has engaged in the type of 
wmduct described with "makiiig threats'' or "threatening behavior." This is due to the stringent 
legal test the United States Court of Appeals for the Federal Cffcdt has crafted to analyze 
whether an employee had made a thr-at c-^'^Tt^^ rw^t^fp^ nf T^i^«fflirv 780 F.2d 1002 
(Fed. Cir. 1986). Specifically, the appeals court held that the MSPB nnst consider the 
fonowiiig five evidentiary fectors in dedding whether an employee threatened his supervisors or 
oo-woikers: 

(1) The listener's reactions; 

(2) The listenef's apprehension of harm; 

(3) The speaker's intent; 

(4) Any oon(fitional nature of the statements; and 

(5) The attendant drcunstances. 

Since Met2. the MSPB has not hesitated to overturn an agency decision where it has detennined 
that, under the five-part test, the agKicy did not prove the employee made a threat. Therefore, 
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the Department caudons against chai]giiig an emplc^ee with '^threatening conduct," ^^mddng 
threats" or ai^ other chaige that mdudes the wonl '"thieaf' in 
can be proven under the five^^)art test described above, 

5t Actions involviiig these oflfenses must assure that the requirements of 370 DM 792 in ofifoing 
counseling or rdiabilitative assistance are met; howev^, re6»nl to an enq^k^ree assistance 
program (EAP) does not prechide management from taking appropriate disdplmary action. 

5a. When the substance is prescribed by an appropriate medical audiority and used accordingj^, it 
would not be an ofifense. 

Hie illegal drugs currently tested for, as defined in 370 DM 792, inchide; marijuana, cocaine, 
opiates^ an^hetamines and phencydidine (PCP). Howev^, the Department is authorized to test 
for wy illegal drugs as deemed necessary. 

5b. Re^ to 370 DM 792, DOI Handbook on the Department of Transportation (DOT) Alcohol and 
Drug Testing Program, and DOI Federal Railroad Administmtion (FRA) Supplem^it for fiirther 
and more specific guidance, curreotiy found at http:/Avww-doi.gov/sees/dnig htn^ l 

5c. 370 DM 792^ 10.12 requires mandatory initiation of rmioval from soiree for a second offense 
offoOing to refrain fix»n illegal dmg use. Rjefer to the DOI Haridbocdc on the DOT Alcohol and 
Drug Toting Program and DOI Federal Railroad Administration (FRA) Supplement for fiirther 
guidance on specific actions required to be taken against employees covered urnier these 
programs. 

6. See also 41 CFR Part 114 regarding propotymanag^nent. 

6fi, Referto 410 DM 2, limited Pwwnal Use ofGofveiimiCTt Personal Property for fii^^ 
information on authorized use of certain Government prop^ty, induding authorization for 
certain Ihnited personal uses. 

7l Refer to Financial Administration Memorandum (F AM) 2000-010 for foither infcnmation and 
nstructions on Rj^olving Delinqu^ides on Lidividually-billed Travd Card Accounts and the 
Departmem^s Integrated Charge Card Program Guidelines issued M^ Kotethat 

whole it is believed the misuse of a government credit card was mt^itional and may constitute 
fraud, tlK Office of the Inspector General nnist be contacted per these guidelines. 

8. There may be some cases where the conduct at isaie was clearly unintentional, alth(»ig^ still 

inappropriate and contrary to the Departn^nt's Zero Tolerance Policy. Jn those cases managers 
may wish to consider a penalty at the lower end of the range and/or mandatory training as 
appropriate. 

% Action may be taken regardless ofwhelh^ there was a final a^ncy decision ""finding* 
discrimiiiation or a settlmi^it action. 

Ho. See 29 CFR 1604. 1 1(a) for detailed definition of sexual harassment. 
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11 See43CFRPart20aiK)5Q%Pan263Sforspedficr^ijlaticin5. Also see Hatch Act 

references: 5 USC Secdons 7321-7326 and S CFR Parts 733 and 734, In these cases, it may 
also be advisable to contact the agency or depaitmeotal Ethics Officer. 

12. B^re taking action^ supervisors/managers should determine wfaeth^ the employee in question 
was made aware of agen^ policy prior to the alleged misconduct, 

13. Executive Brandi departments and agencies are authorized by 31 USC Section 1353 to accept 
reimLbursement for travel expenses 1^ outside sources. En^loyees are required to complete 
fbnn DI-2000 prior to DOI acceptance of travel payments from outside sources (fonn nnist be 
approved by an ediics official prior to travel). 



Revised: August 2002 
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